10.  The third witness who testified on behalf of respondent
was Robert Dixon, who was Assistant Safety Director at the time
the citation involved was written.  He had been with Inspector
Hatter when the inspection first began.  He had been down in the
pit area when the inspector advised Dixon that the inspector be-
lieved that the top of the bench was hazardous.  While Dixon did
not agree with the inspector, it was his duty to stay with the in-
spector and, therefore, he accompanied the inspector to the top of
the bench, and he walked part of the way across the top of the
bench with the inspector. He saw the inspector push the hard-hat-
sized rock off the top, and noted that it landed about, in his
opinion, 8 feet out from the bottom of the bench.  He saw only one
crack in the top of the bench, which he said was parallel with the
bench above the lowest one which Is involved in this case.  Dlxon
had also made an inspection of the bench area before the inspector
made his examination, and he, like the other two witnesses, whose
testimony has been described above, felt that there was nothing
hazardous about the bench which is under consideration here.

11.  The fourth witness who appeared on behalf of respondent
was Donald McConnell who, on October 7, 1980, was the Director of
Health and Safety, but who no longer works for the Company, having
left on January 28, 1982.  It was his testimony that he also in-
spected the bench on October 7, 1980,  He, like the three witnesses
whose testimony have been described above, agreed with them that
there were no hazardous conditions existing on October 7.  McConnell
was called back to the pit area when Dixon advised him that the
inspector was of the opinion that a citation should be written
about the bench.

12.  McConnell had participated In the construction of the
entire 200-foot highwall and he was particularly concerned about
the construction of a highwall and benches which would be free of
any kind of hazards.  It was his opinion that no hazardous condi-
tions existed.  He believed that the feathered edge was a necessary
aspect of the lowest bench, because he knew that the top of the
bench consisted of slate and materials that would have a tendency
to be loose.  He believed that by using the dozer in advance of the
shovel to feather the edge, any loose material would remain at the
top of the bench and, if they did fall, they would fall directly
below, without any hazard to people below, because of the small
consistency of the materials.  He also believed that the equipment
that the Company used was sufficiently protective In the way It
was designed to prevent any injuries to anyone who might be working
in the pit at the time any loose material might come down.

I believe those are the primary findings that should be made
in this proceeding with respect to the 'alleged violation of section
77.1005(a).
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